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An examination of the financial statement of the Executive Committee 
published in this report shows the great range of the activities of the Endow- 
ment in fostering every movement which makes for international peace, for 
the diffusion of knowledge of the ideals of internationalism and for the 
publication of old and new works on international law. 

David Werner Amram. 



The Essentials of American Constitutional Law. By Francis Newton 

Thorpe, Ph.D., LL.D. G. P. Putnam's Sons, 1917. 279 pp. 

"The Essentials of American Constitutional Law" is a work of high 
literary and scholarly merit, from the pen of an eminent Pennsylvania lawyer 
and teacher. It is a worthy companion of the numerous books upon consti- 
tutional law and history, which Professor Thorpe has previously given to the 
world. 

The treatise is brief, sententious, philosophical. The reader is therefore 
not always sure of the meaning intended, but doubts of this character, when 
they arise, will heighten the interest of supplementing lectures and encourage 
search of definite solutions in the decisions of the courts. That is to say, 
the treatment stimulates thought and research. 

On page 1 we are told that "The supreme law of the land is the Consti- 
tution, and acts of Congress and treaties made under its authority." On 
page 2 the supremacy is in the Constitution, but on page 135 the answer to the 
question, "What is constitutional law in America?", is "the decisions of the 
Supreme Court, as from no other source, one must derive any authoritative 
interpretation." This, of course, is the orthodox American view, but in a 
series of philosophical legal essays, such as this work is, one may expect some 
recognition of the fact that generally throughout the world judicial supremacy 
does not follow from written constitutions. Professor Thayer, in bringing 
out this point in a masterly essay, showed that American judicial supremacy 
is not due to logic, but to a perpetuated colonial state of mind. Yet the 
original state constitutions did not provide for judicial supremacy, and there 
was no grant of it in the federal constitution. Madison declared that 
judicial paramountcy "was never intended and can never be proper." In the 
first Congress he said, "I beg to know upon what principle it can be con- 
tended that any one department draws from the constitution greater 
power than another, in marking out the limits of the powers of the several 
departments." If a student, already possessing a thorough knowledge of the 
English constitution, were to approach the study of the American written 
constitution without knowledge of its actual working, he would deduce from 
the creation of three co-ordinate departments three sources of authoritative 
determination, forming together constitutional law. A congressional statute 
would then be a binding precedent upon the courts. Ought not a philosoph- 
ical treatise to show why this natural and logical deduction does not square 
with practice? 

Our author is too good an historian to assert that judicial supremacy 
was adopted in 1788, but would agree with Professor Taft ("Public Ledger," 
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June 20, 1018), that we have had "115 years of judicial decision ... by 
the Federal Supreme Court." It is quite true that it is the established Amer- 
ican doctrine, in spite of the masterly criticism by Gibson, the greatest of 
Pennsylvania jurists, and in spite of a rising storm of protest which has 
already effected changes in a number of state constitutions, some of them 
violative of correct principles of government. Professor Thorpe may ac- 
cordingly say that his present function is to set forth the law, not the proc- 
esses by which it became law. 

That being the case, we would expect him to treat sovereignty as Amer- 
ican courts treat it, not as political scientists under foreign influence treat it. 
American courts have consistently held that sovereignty is divided, and that 
a citizen here lives under two sovereigns, the state and the nation. Each of 
these collective bodies is a- person with organs for expressing its will, its 
sovereignty, and each is supreme in its own sphere. But Professor Thorpe, 
while claiming that the judiciary alone authoritatively interprets the national 
constitution, yet denies that sovereignty is divisible and repudiates the 
precedents in court decisions which continue the use of such terms as 
"residuary sovereignty" (page 12). The word "sovereignty" is constantly 
recurring, but sometimes it is the sovereignty of the people (page 12), a 
fallacy according to President Wilson; sometimes it is the sovereignty of 
the nation (page 15), said to be unlimited (page 16), and the national gov- 
ernment is said to be a sovereign government (page 38). In another place it 
is said, "Only the United States and the several states possess sovereignty" 
(page 47). These inconsistencies are inevitable in those writers who try to 
apply a theory derived from centralized states to a federation like the Amer- 
ican or the Swiss. The present war has shown the dangerous and non-moral 
character of the theory of unlimited sovereignty, and the Entente nations are 
seeing the necessity of a league of nations, in which each will give up some- 
thing of its sovereignty to the sisterhood of nations. Thus Dr. D. J. Hill, 
more conservative than the advocates of the League to Enforce Peace, never- 
theless urges in his last book the need of a "renunciation, to some extent at 
least, of absolute sovereignty." I think therefore that Professor Thorpe, 
professing to accept the authority of the courts, was bound to accept the 
judicial doctrine of divided sovereignty. 

The author writes of the Eleventh Amendment as a withdrawal by the 
sovereign of part of the original grant to the federal judiciary, but there is 
good judicial authority for the assertion that the Eleventh Amendment was 
nothing but the reversal "by the highest authority in this country" (Hans v. 
La., 134 U. S. 1), of an erroneous judicial decision. He thinks the adoption 
of the Sixteenth Amendment removed limitations on the power of Congress 
with respect to direct taxation. "It is the first departure in America from the 
doctrine of limited government" (page 24). Yet can it be doubted that it 
was intended to reverse the much criticized Pollock decision, which was 
itself a reversal of a line of judicial decisions? All these criticisms, how- 
ever, might be levelled against almost any other work upon the same subject, 
unless written by a reformer, a progressive or a foreigner. Professor Thorpe 
does not appear in any of these roles in this book, which fails even to men- 
tion the advanced measures of popular government, but he has given an 
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admirable presentation of the accepted doctrine. His concluding chapters 
upon Fundamental Rights and Citizenship are especially helpful. The work 
deserves wide use. 

C. H. Maxsoth 
Wharton School of Finance and Economy, 
University of Pennsylvania. 



The Position of Foreign Corporations in American Constitutional Law. 
By Gerard Carl Henderson. Harvard University Press, 1918. Pp. xix, 
199. Price, $1.50. 

When Chief Justice Taney in the case of the Bank of Augusta v. Earle, 
13 Peters 519 (1839), set forth the principles which have been looked upon 
as the original source of the law of foreign corporations in the United States, 
he was merely giving expression to the economic philosophy of his time, 
although he was ostensibly proceeding to lay down accepted principles of 
law according to the rules of legal logic. Since his day, the courts have been 
using his legal phrases for a long time unaware of the fact that they were 
changing in meaning. Today we find ourselves conscious of the fact that 
these legal gestures no longer represent the realities which inspired their 
original use and we are confronted with the necessity of revising our entire 
system of legal reasoning and, indeed, of introducing a new legal phraseology 
so as to bring our law into harmony with modern economic doctrine. In 
view of the fact that we are now in a conscious state of transition, the diffi- 
culty of stating the law relating to foreign corporations is apparent. On 
account of this fundamental change of legal theory, coupled with a certain 
fixity of legal terminology, we are embarrassed in our search for authori- 
tative rule, we are unable to forecast the decision of courts and the task of 
giving advice is made correspondingly difficult. Mr. Henderson's essay, which 
was awarded the Addison Brown prize in the Harvard Law School in 1916, 
reviews the history of the American law of foreign corporations from its early 
beginnings in the colonial period down to the days of Chief Justice Taney 
and thenceforward to our own times. He points out the development ot the 
theory which culminated in Chief Justice Taney's opinion and then suggests a 
revision of this theory more serviceable in the solution of the urgent problems 
of our own time. He discusses with fine insight the difficult problems which 
are summarized in such legal terms as "personality," "consent," "legal entity," 
"jurisdiction" and the like, and he considers the effect of the fourteenth 
amendment, the Commerce Clause and the Privileges and Immunities Clause 
in their application to the functioning of foreign corporations. He shows that 
the device of the corporation is not an expression of any inherent philosophic 
quality in the group, but nothing more than a convenient technical device, a 
device whose sole purpose was the protection of actual human beings with 
actual property and common interests. It is to the tendency to overlook this 
fact that we must look for much of the difficulty that has arisen in corporation 
law. After all, the rights and liabilities of a corporation are no more abstract 
or created by law than the rights and liabilities of an individual. One of the 



